UNI TED STATES DI STRI CT COURT
DI STRI CT OF RHODE | SLAND

JOHN D. BUTLER and CORLI SS E. ) C.A No. 98-439-L
BUTLER as parents and | egal )
guardi ans of their mnor child )
BRYAN A. BUTLER, )
Plaintiff, )
v. )
)
MCDONALD S CORPCRATI ON )
Def endant . )

OPI Nl ON AND ORDER

Ronal d R Lagueux, District Judge

John D. and Corliss E. Butler have brought this action on
behal f of their mnor child, Bryan A Butler (“plaintiff”), for
injuries he sustained as the result of the alleged negligence of
McDonal d’s Corporation (“defendant”), its agents, servants,
and/ or enpl oyees in maintaining the prem ses of a franchised
restaurant and in training and supervision of its agents,
servants and/ or enpl oyees.

The matter is now before the Court on defendant’s notion for
summary judgnent pursuant to Rule 56 of the Federal Rules of
G vil Procedure.

Because genui ne issues of material fact exist, this Court

deni es defendant’s notion for summary judgnent.
| . Facts/Background

For el even years defendant has | eased a restaurant buil ding
and prem ses at 6595 Post Road, North Kingstown, Rhode Island

(“franchise restaurant”) to James Cooper (“Cooper”). Defendant



al so has a license franchi se agreenent that all ows Cooper to
operate the business under the MDonald s name according to a
variety of requirenents and conditions typically found in
franchi se arrangenents. It is undisputed that the enpl oyees
wor king at the franchi se restaurant are not enpl oyees of

def endant but rather are enpl oyees of Cooper.

On or about July 25, 1997 plaintiff was a patron at the
franchi se restaurant. Plaintiff was in the conpany of other
m nors (young teens) who frequently visited this particul ar
McDonal d’s restaurant and other “fast-food” establishnents.
Plaintiff and his conpanions were awaiting the arrival of M.
Groves, father to one of the boys, for a ride back hone.
Plaintiff saw what he believed to be the G oves car in the
parking lot and exited the south side door of the restaurant to
inform M. Goves that the boys needed nore tinme. After exiting
plaintiff realized that he was m staken -- it was not the G oves
car. Plaintiff turned to re-enter the restaurant. As plaintiff
pushed against the door it shattered, resulting in injury to his
ri ght hand which has required two corrective surgeries and
physi cal therapy.

Plaintiff, through his parents, filed this action on
Septenber 2, 1998 seeking damages. Plaintiff clains the injury
was caused by the negligence of the franchi se restaurant operator
and/ or his enpl oyees, but he seeks to hold defendant |iable
because of the nature of the relationship between defendant and

the franchi se restaurant.



Specifically, plaintiff alleges there was a “spider crack”
in the glass portion of the door for a period of tinme exceeding
two weeks, and that the franchise restaurant operator and/or his
enpl oyees knew or should have known of this unsafe condition. As
aresult, plaintiff clainms that the all eged unsafe condition
shoul d have been repaired, and that the failure to repair the
al | eged unsafe condition and the resultant structural weakness in
the glass was the proxi mate cause of his injuries.

Def endant has filed a notion for sunmary judgnment on two
grounds. The first basis for the notion is that the relationship
bet ween defendant and the franchi se restaurant does not trigger
l[itability on defendant’s part. Specifically, defendant denies
that it owed a duty of due care to plaintiff as a result of its
| andl ord/tenant relationship with the franchise restaurant, and
it denies that its franchisor/franchi see relationship causes it
to be vicariously liable through an agency theory or the doctrine
of apparent agency. Defendant’s second claimis that the
undi sputed facts establish that any negligence on the part of
def endant, the franchi se restaurant operator and/or his
enpl oyees, if any there be, cannot be the proxi mate cause of
plaintiff’s injury since plaintiff has proffered no expert
W tness testinony on that point. The Court has heard oral
argunment and considered the briefs filed by the parties and the
nmotion for summary judgnent is now in order for decision.

1. Summary Judgnent Standard



Rul e 56(c) of the Federal Rules of Civil Procedure sets
forth the standard for ruling on sunmary judgnent notions:

The judgnent sought shall be rendered forthwith if

t he pl eadi ngs, depositions, answers to

interrogatories, and adm ssions on file, together

with the affidavits, if any, show that there is no

genui ne issue of any material fact and that the

nmoving party is entitled to a judgnent as a matter

of | aw.
Fed. R Cv. P. 56(c).

Therefore, the critical inquiry is whether a genuine issue
of material fact exists. “Material facts are those ‘that m ght
affect the outcone of the suit under the governing law. ’”

Morrissey v. Boston Five Cents Sav. Bank, 54 F.3d 27, 31 (1st

Cir. 1995) (quoting Anderson v. Liberty Lobby, Inc., 477 U.S.

242, 248, 91 L. Ed. 2d 202, 106 S. Ct. 2505 (1986)). “A dispute
as to a material fact is genuine ‘if the evidence is such that a
reasonable jury could return a verdict for the nonnoving party.’”
1d.

On a notion for summary judgnent, the Court nust view all
evidence and related inferences in the light nost favorable to

t he nonnoving party. See Springfield Termnal Ry. Co. v.

Canadi an Pac. Ltd., 133 F.3d 103, 106 (1st G r. 1997). “Wen the

facts support plausible but conflicting inferences on a pivotal
issue in the case, the judge may not choose between those

i nferences at the sunmary judgnent stage.” Coyne v. Taber

Partners I, 53 F.3d 454, 460 (1st Gr. 1995). Simlarly,
“summary judgnent is not appropriate nerely because the facts

of fered by the noving party seem nore plausible, or because the

4



opponent is unlikely to prevail at trial.” Gannon v.

Nar r agansett Elec. Co., 777 F.Supp. 167, 169 (D.R 1. 1991).

Summary judgnent is only avail able when there is no dispute as to

any material fact and only questions of law remain. See Bl ackie

v Maine, 75 F.3d 716, 721 (1st Gr. 1996). Additionally, the
nmovi ng party bears the burden of show ng that no evidence

supports the nonnoving party’s position. See Celotex Corp. v.

Catrett, 477 U.S. 317, 325 (1986).
I11. Discussion

Under Rhode Island law, to establish a prina facie case of
negligence, a plaintiff nmust show that: (1) the defendant owed a
duty of due care to the plaintiff; (2) the defendant breached
that duty; (3) the defendant’s negligent acts constitute both the
actual and proximate cause of the plaintiff’s injuries; and (4)

the plaintiff has suffered actual damages. See Vol pe Fleet Nat’l|

Bank, 710 A 2d 661, 663 (R I. 1998); Russian v. Life-Cap Tire

Servs., Inc., 608 A 2d 1145, 1147 (R 1. 1992); Dunning V.

Kerzner, 910 F.2d 1009, 1013 (1st G r. 1990) (appl yi ng Rhode
I sl and | aw).

Through the doctrine of respondeat superior, a party can be
hel d vicariously liable for the torts of another. Vicarious
liability often arises froma enpl oyer-enpl oyee relationship or a

princi pal -agent relationship. See Vargas Mg. Co. v. Friednan,

661 A . 2d 48, 53 (R I. 1995); Reccko v. Criss Cadillac Co., 610

A 2d 542, 544 (R 1. 1992). ("It is well settled that a

corporation is liable in conpensatory damages for the tortious
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conduct commtted by its agents while acting within the scope of

their authority"). See also Restatenent (Second) Agency 8§ 214,

cnt. a (1958). Plaintiff does not allege the existence of an
enpl oyer - enpl oyee rel ationship. The issue presented by this
nmotion then, with regard to vicarious liability, is whether
def endant can be nmade |iable by application of an agency theory
or the doctrine of apparent agency.

A. Landlord’ s Duty of Care

The duty of care elenent of negligence “is an obligation
i nposed by the | aw upon a person. It requires that person to

conformhis or her actions to a particular standard.” Kuzniar v.

Keach, 709 A 2d 1050, 1055 (R I. 1998).

It is a wll-settled rule in the State of Rhode Island that
a landlord is not liable for injuries sustained by the guest of a
tenant on the tenant’s prem ses, unless the injury results from
violation of a duty of maintenance and repair of conmmon
passageways with respect to a residential |ease, or fromthe
| andl ord’s breach of a covenant to repair in the |ease, or froma
| at ent defect known to the | andlord but not known to the tenant
or guest, or because the |andlord has assuned the duty to repair.

See Coppotelli v. Brewer Yacht Yard at Cowesett, Inc., 636 A 2d

1326, 1327 (R 1. 1994); lzen v. Wnoker, 589 A 2d 824, 828 (R I

1991); Ward v. Watson, 524 A 2d 1108, 1109 (R I. 1987); Corcione

v _Ruggieri, 139 A 2d 388, 391 (R I. 1958); Wiitehead v Constock &

Co., 56 A 446, 447 (R 1. 1903).



None of the above doctrines apply to this case. The |ease
in question is coommercial. It contains no covenant for defendant
to repair or maintain the premses. Plaintiff does not claim
that the injury resulted froma | atent defect known to defendant
and not to the franchise restaurant operator. Finally, plaintiff
does not claimthat defendant, as |andlord, assunmed a duty to
repair the prem ses. Indeed, the | ease contains precise | anguage
that the tenant, the franchise restaurant operator, has the duty
to maintain and repair the prem ses. Therefore, as |andlord,
defendant did not owe a duty of due care to plaintiff in this
case.

B. Vicarious Liability

1. Agency

Agency is "'"the fiduciary relation which results fromthe
mani f estation of consent by one person to another that the other
shal |l act on behalf and subject to his control, and consent by

the other so to act.'" Toledo v. Van Waters & Rogers, Inc., 92 F

Supp. 2d 44, 52 (D.R 1. 2000)(citing Lawence v. Anheuser-Busch,

Inc., 523 A 2d 864, 867 (R I. 1987)(quoting Restatenent(Second)
Agency 8 1(1)(1958))). The Rhode Island Suprenme Court has
outlined three elenents that nust be shown in order for an agency
relationship to exist: (1) the principal nust manifest that the
agent will act for him (2) the agent nust accept the
undertaking, and (3) the parties nmust agree that the principal

will be in control of the undertaking. See Rosati v. Kuznman, 660

A 2d 263, 265 (R 1. 1995). See also, Silvestri v. Pawtucket
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Memi| Hosp., 1991 W 789928 at *2 (R 1.Super.). “It is essential

to the relationship that the principal have the right to contro
the work of the agent, and that the agent act primarily for the
benefit of the principal." Lawence, 523 A 2d at 867 (citing

Narragansett Wre Co. v. Norberg, 376 A.2d 1, 5 (R I. 1977)). In

contrast, an independent contractor relationship exists where one
is retained to performa task i ndependent of and not subject to

the control of the enployer. See Tol edo, 92 F. Supp. 2d at 53

(citing Webbier v. Thoroughbred Protective Bureau, Inc., 254 A 2d

285, 289 (R 1. 1969) and McAlice v. Safeco Life Ins. Co., 1997 W

839882 at *2 (R I.Super.), aff'd, 741 A 2d 264 (R 1. 1999)).
Therefore, the key elenent of an agency relationship is the right

of the principal to control the work of the agent. See Lauro v.

Know es, 739 A 2d 1183, 1185 (R I. 1999); Rosati, 660 A 2d at

265. The critical issue then in determ ning defendant’s
l[iability under an agency theory is whether defendant had the
right to control the franchise restaurant operator’s activities
and operati ons.

Def endant argues that it cannot be held |iable because no
agency relationship exists. Defendant relies on a recent Rhode
| sl and Suprene Court case where summary judgnent was affirmed for
def endant physician on the question of agency in regard to his
control of a team of anesthesia personnel. See Lauro, 739 A 2d
at 1184. However, the Court in Lauro reasoned that the evidence
of control was insufficient because plaintiff’s attorney admtted

t hat defendant physician did not control the anesthesia personnel
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and there was no evidence in the record to support the right to
control. See id. at 1185.

The strongest evidence put forward by defendant that an
agency relationship does not exist is the franchise |icense
agreenent itself which explicitly states that no agency has been
created thereby. However, a party cannot sinply rely on
statenents in an agreenent to establish or deny agency. See
Silvestri, 1991 W 789928 at *2. Rather, an agency rel ationship
is essentially determ ned by exam ning whether there is a right
of control of one party over another. See id. Further,
defendant offers an affidavit fromits Senior Corporate Attorney
stating on behalf of defendant that defendant does not own,
operate, or have a right to control the franchise restaurant.

Plaintiff clainms that these representations are holl ow since
def endant maintains a right to control the operations and
managenent of the franchise restaurant through operational and
training manuals, a franchise |icense agreenent, and an
operator’s |l ease and |license agreenent. Additionally, plaintiff
cl ai rs defendant exercises a right to control through defendant’s
requi renent that the restaurant conformto the MDonal d’' s
“conprehensi ve” system the frequent and detail ed i nspections of
the premses and its operations, the taking of profits, and the
right of defendant to term nate the agreenent for materi al
br each.

O her courts have reached different conclusions as to

whet her these el enents of a franchise agreenment are sufficient to
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create an issue of fact regarding the existence of an agency
rel ati onship between a franchisor and a franchi see. For exanple,

in Hffnagle v. McDonald's Corp., 522 N.W 2d 808, 809 (lowa

1994), on which defendant relies, the Court exam ned the
defendant’s right to control the franchisee in the context of
determ ni ng whether or not the defendant owed a duty of due care
to an enpl oyee of the franchi see under the enpl oyer-i ndependent
contractor test contained in the Restatenent (Second) of Torts
Section 414. The Court, awarding sunmary judgnment to the

def endant franchisor, concluded that the defendant’s “authority
IS no nore than the authority to insure ‘the uniformty and
standardi zati on of products and services offered by a

[franchi sor’s] restaurant. [Such] obligations do not affect the
control of daily operations.’” 1d. at 814 (quoting Little v.

Howard Johnson Co., 455 N.W2d 390, 394 (Mch. . App. 1990)).

See also Folsomyv. Burger King, 958 P.2d 301, 303 (Wash. 1998).

However, in MIller v. MDonald' s Corp., 945 P.2d 1107, 1111

(Or. C. App. 1997), the Court, in exam ning the existence vel
non of an agency relationship between the franchi sor and the
franchi see, reached the opposite conclusion. The Court noted
that the franchi se agreenent “did not sinply set standards that
[the franchisee] had to neet. Rather, it required [the

franchi see] to use the precise nmethods that [the franchi sor]
established....[The franchisor] enforced the use of those nethods
by regularly sending inspectors and by its retained power to

cancel the [franchise agreenent].” [|d. The Court, denying the

10



def endant franchisor’s notion for summary judgnent, concl uded
t hat such evidence woul d support a finding that the franchisor
had a right to control the franchi see such that an agency
relationship existed. See id.

The Rhode |sland Suprene Court has outlined the indicia for
the right to control in an agency rel ationship. Relevant
exanpl es include a principal’s beneficial interest in the agent’s
undertaking, witten agreenents between the parties, and
instructions given to the agent by the principal relating to how

to conduct business. See Baker v. | CA Mrtgage Corp., 588 A 2d

616, 617 (R 1. 1991); Lawence, 523 A 2d at 867.

Because plaintiff has offered the aforesaid evidence to
denonstrate defendant’s requisite right to control the franchise
restaurant, and because the Court finds the reasoning in Mller
nore persuasive than that in Hoffnagle, the Court concludes that
a reasonable jury could find that an agency rel ationship exists
and that defendant can be held vicariously liable. Therefore, on
the i ssue of whether defendant can be held vicariously liable for
t he negligence of its franchi sed restaurant under an agency
theory, summary judgnent nust be deni ed.

2. Apparent Agency

Since defendant’s notion for summary judgnent nust be deni ed
because there are disputed issues of fact as to whether the
franchi se restaurant operator is an agent of defendant, the Court
does not need to address the applicability of the doctrine of

apparent agency. However, since plaintiff will undoubtedly rely
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on that doctrine at trial, this Court should give the parties

sonme gui dance in that respect.

I n Rhode Island the doctrine of apparent agency, sonetines
cal | ed agency by estoppel or ostensible agency, was intended to
provide recourse to third parties who justifiably contract under
the belief that another is an agent of a principal and

detrinmentally suffer as a result of that reliance. See Calenda

v. Allstate Ins. Co., 518 A 2d 624, 628 (R 1. 1986); Petrone v.

Davis, 373 A 2d 485, 487 (R 1. 1977). “The doctrine of apparent
agency exists in order to allowthird parties to depend on agents
wi thout investigating their agency before every single

transaction.” Schock v. United States., 56 F. Supp. 2d 185, 193

(D.R 1. 1999)(citing Menard & Co. Masonry Bldg. Contractors v.

Marshal | Bl dg. Sys. Inc., 539 A 2d 523, 526 (R 1. 1988)). The

doctrine al so serves the purpose of pronoting responsible
busi ness practices and protecting third party reliance on
reasonabl e perceptions of a party’s agency. See id.

In 1993 the Rhode I|sland Suprene Court extended the doctrine
of apparent agency to the realmof torts for the first tinme in a
medi cal negligence case. The Court quoted the Restatenent
(Second) Agency 8 267 (1958):

‘One who represents that another is his [or her]

servant or other agent and thereby causes a third

person justifiably to rely upon the care or skill of

such apparent agent is subject to liability to the

third person for harm caused by the | ack of care or

skill of the one appearing to be a servant or other
agent as if he [or she] were such.’
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Rodrigues v. MriamHosp., 623 A 2d 456, 462 (R I. 1993). Accord

G anp v. Congress Motor Inn, 847 F. Supp. 4, 8 (D.R 1. 1994).

The Court set forth the criteria for determ ning whether the
doctrine of apparent agency applied in a nedical -nal practice
action against a hospital for the actions of an independent
contractor physician:

The patient nust establish (1) that the hospital, or

its agents, acted in a manner that would lead a

reasonabl e person to conclude that the physician was

an enpl oyee or agent of the hospital, (2) that the

patient actually believed the physician was an agent

or a servant of the hospital, and (3) that the

patient thereby relied to his detrinment upon the

care and skill of the allegedly negligent physician.
Rodri ques, 623 A 2d at 462. However, the Court did not
explicitly state that this | egal concept applies to all actions
intort. In fact, when this Court (Torres, J.) recently dealt
with the applicability of the doctrine to the tort of
m srepresentation, it indicated when commenting on nultiple
causes of action in a contractual apparent agency case:

By contrast, the applicability of the doctrine of

apparent authority is nuch nore limted in tort

cases. Odinarily, a plaintiff who is injured by

t he negligence of a putative agent would be hard-

pressed to denonstrate that the injury resulted from
reliance upon the agent’s apparent authority.

Lawton v. Nyman, 62 F. Supp. 2d 533, 538 (D.R 1. 1999). The

Court al so reasoned that applying apparent agency in a nedical
mal practice case where a patient submts to treatnent in reliance
upon the hospital’s judgnent with respect to the physician’s

qualifications is justifiable. See id. |In contrast, a plaintiff
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who is struck by a vehicle and then clainms reliance on the fact
that the driver was an agent of the vehicle ower would have a

difficult task establishing that reliance. See id.

However, there are sone situations in which such reliance
may be justified and Rodrigues indicates that the Rhode Island
Suprene Court m ght extend the doctrine to those situations. For
exanpl e, Restatenent (Second) Agency 8 267 (1958) illustrates the
followng situation: An individual hires a cab because he
recogni zes the nanme “ABC Cab Conpany” on the cab and under st ands
the ABC Cab Conpany to have a reputation for safe and reliable
transportation. However, unknown to the individual, the cab
driver is actually an independent contractor who pays a fee to
use the ABC Cab Conpany nanme and other services. |If the cab
driver gets into an accident with another car then the cab
passenger coul d possibly hold the ABC Cab Conpany liable as a
princi pal because of his or her reliance on the apparent agency
of the cab driver. However, the driver of the other car could
not cl ai m apparent agency because the requisite reliance is not
present. See Restatenent (Second) Agency 8 267 cnt. a, illus. 1

(1958).

It is by no means clear that the Rhode |Island Suprene Court
wi Il apply the doctrine of apparent agency to a
franchi sor/franchi see situation. But, if it did, clearly it
woul d require the plaintiff to prove: (1) that the franchisor

acted in a manner that would | ead a reasonabl e person to concl ude
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that the operator and/or enpl oyees of the franchise restaurant
wer e enpl oyees or agents of the defendant; (2) that the plaintiff
actually believed the operator and/or enployees of the franchise
restaurant were agents or servants of the franchisor; and (3)
that the plaintiff thereby relied to his detrinent upon the care
and skill of the allegedly negligent operator and/or enployees of

the franchise restaurant. See Rodrigues, 623 A 2d at 462 (citing

Soar v. Nat’'|l Football League Players Assoc., 438 F. Supp. 337,

342 (D.R 1. 1975), aff’'d, 550 F.2d 1287 (1st. Cir. 1977));

Cal enda, 518 A 2d at 628; Petrone, 373 A 2d at 487-488).

O her jurisdictions have used simlar criteria in applying
t he apparent agency doctrine to torts in a franchise situation.

See Orinkley v. Holiday Inns, Inc., 844 F.2d 156, 157 (4th Grr.

1988) (apparent agency test applied to a hotel franchise

relationship); G zzi v. Texaco, Inc., 437 F.2d 308, 309 (5th

Cr.), cert. denied 404 U. S. 829 (1971) (apparent agency test

applied to a gas station franchise relationship); Mller, 945
P.2d at 1112 (apparent agency test applied to the instant

defendant in a simlar franchise relationship); Olando Executive

Park, Inc. v. P.D.R, 402 So. 2d 442, 449 (Fla. Dist. C. App.

1981) (apparent agency test applied to a hotel franchise
rel ationship). These cases are instructive but by no neans
determ native as to what the Rhode |Island Suprenme Court woul d do

in this case.
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The first requirenent, whether defendant acted in manner
that would | ead a reasonabl e person to conclude that the operator
and/ or enpl oyees of the franchise restaurant were enpl oyees or
agents of the defendant, was discussed in Mller. In Mller the
pl ainti ff sought danmages for an injury she sustai ned when she bit

into a sapphire stone contained in a sandwich. See Mller, 945

P.2d at 1108. The Court described exanpl es of defendant’s
behavi or that could | ead a reasonabl e person to believe that the
franchi se restaurant was an agent of the defendant franchisor.
These included all neans and nethods that would maintain an
“image of uniformty” anong all of defendant’s restaurants,

i ncl udi ng “national advertising, comon signs and unifornmns,
common nenus, conmon appearance, and commobn standards.” Mller,

945 P.2d at 1113. Accord Crinkley, 844 F.2d at 167; G zzi, 437

F.2d at 310; Ol ando, 402 So.2d at 449-450.

Plaintiff argues that defendant encourages third persons to
think that they are dealing with defendant when they visit one of
defendant’s franchised restaurants. This belief stenms froma
custonmer’s difficulty in differentiating between a restaurant
that is corporate-owned fromone which is franchised. Plaintiff
points to defendant’s national advertising canpaign, highly
vi si bl e | ogos throughout the restaurant and on food packagi ng, a
requi renent that the enpl oyees wear uniforns of designated col or,
desi gn and ot her specifications, and vol unes of required

standards with respect to nearly all aspects of the franchise
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restaurant’s mai ntenance, appearance, and operation. Seem ngly,
t he purpose of defendant’s mandatory procedures and requirenents
for the appearance and operation of franchised restaurants is to

pronmote uniformty in both product and environnent.

Certainly it is arguable that plaintiff, as well as any
ot her custoner of defendant’s restaurants, would reasonably
conclude that the restaurant is owned by defendant and operated
by defendant’s enpl oyees. Because plaintiff has produced enough
evi dence to support the view that a reasonabl e person woul d
concl ude that the operator and/or enployees of the franchise
restaurant were enployees or agents of defendant, the question

nmust be resolved by the jury.

Second, plaintiff has indicated that he sinply went to the
franchi se restaurant because he and his friends wanted
“McDonal d’s” food, as they had done on nunerous occasi ons.
Nowhere does plaintiff indicate that he did or could
differentiate a franchised restaurant from a cor por at e- owned
restaurant. Therefore, whether plaintiff actually believed that
the franchi se restaurant operator and/or his enpl oyees were
agents of defendant is a question of fact best left for trial and

resolution by the jury.

Finally, whether plaintiff relied to his detrinment upon the
care and skill of the allegedly negligent operator and/or
enpl oyees of the franchi se restaurant again presents a factual

i ssue.
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It is obvious that the issue of apparent agency will have to
be submtted to the jury and after the jury has answered
interrogatories, the Court may decide to certify questions
regarding the applicability of the doctrine of apparent agency to

this case to the Rhode Island Suprene Court.
C. Proxi mate Causation

Def endant clainms that plaintiff cannot prove that any
al | eged negligence was the proximate cause of plaintiff’s injury
in the absence of expert wi tness testinony. Specifically,
defendant clains that it is beyond the comon know edge of a jury
of laypeople to infer that the alleged “spider crack” at the
bott om of the door was the proxi mate cause of the injury, and
that in the absence of expert testinony the jury would be

required to rely on nmere conjecture and specul ati on.

Since defendant’s notion for sunmary judgnent was fil ed,
plaintiff has naned two expert witnesses in the Materials Science
and Human Factors areas to testify that the “spider crack” was
the proxi mate cause of the injury. Therefore, this ground for
defendant’s notion for sunmary judgnent appears noot. However,
it is this Court’s opinion that Rhode |Island case | aw supports
the view that, even in the absence of expert w tness testinony, a
jury of | aypeople exercising their common know edge could arrive
at the conclusion that the proxi mate cause requirenent is

sati sfi ed.
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The Rhode Island Suprenme Court has articul ated that
“*[ Def endant’ s] negligence may be established by indirect and
circunstantial evidence, and by sufficient proof of other facts
and circunstances from which such negligence may be fairly and

reasonably inferred.”” Kurczy v. St. Joseph Veterans Assoc.,

Inc., 713 A . 2d 766, 771 (R 1. 1998)(citing Vrooman v. The Shepard

Co., 190 A. 452, 454 (1937)). Accord Hernandez v. Fernandez, 697

A . 2d 1101, 1103 (R 1. 1997). Further, “causation is proved by
i nference” and need not exclude every other possible cause, but
must be based on reasonabl e inferences drawn fromfacts in

evidence. Skaling v. Aetna Ins. Co., 742 A 2d 282, 288 (R I

1999) (quoting Cartier v. State, 420 A 2d 843, 848 (R 1. 1980)).

The Rhode Island Suprene Court has consistently held that
only where the subject matter is particularly conplex or peculiar
IS expert witness testinony necessary to assist the jury. See

Morgan v. Washington Trust Co., 249 A 2d 48, 51 (RI.

1969) (expert testinony of architect allowed despite general rule
excl udi ng expert opinions to explain conplex engineering
princi ples of inproper door installation and resultant dangerous

vacuum condition in vestibule).

The use of expert testinony arises froma need which
comes in turn fromthe fact that the subject matter
of the inquiry is one involving special skills and
trai ning beyond the ken of the average |ayman. If

all the facts and circunstances can be accurately
described to a jury and if the jury is as capabl e of
conpr ehendi ng and under st andi ng such facts and
drawi ng correct conclusions fromthemas is the
expert, there is no necessity for the expert

t esti nony.
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Bar enbaum v. Ri chardson, 328 A 2d 731, 733 (R 1. 1974).

Plaintiff has offered evidence by way of w tness deposition
that a “spider crack” existed in the glass door for over two
weeks, and that the glass in the door broke when plaintiff pushed
on it causing plaintiff’s injury. This is not an esoteric or
exceedingly conplex notion. It is difficult to inmagine that a
jury of |aypeople, exercising their common know edge, woul d not
have the ability to reasonably infer that cracked glass in a
gl ass door breaks when pressure is applied to it.

In support of its argunent, defendant m stakenly relies on a
line of cases where the Court had no evidence as to the cause of
the accident, and affirnmed sunmary judgnent for the defendant.

See Hernandez, 697 A 2d at 1103-1104 (no evidence to determ ne

fromwhich tree a branch fell and damaged plaintiff’s car during

hurricane); G ande v. Almac’s Inc., 623 A 2d 971, 972 (R |

1993) (no evi dence that defendant supermarket caused defect in

si dewal k which allegedly resulted in plaintiff’s fall); Russian,
608 A.2d at 1147 (no evidence as to how plaintiff fell in
garage). Hence, these cases are distinguishable fromthe case at
bar .

This Court concludes that a jury, by exam ning
circunstantial evidence and drawi ng inferences therefrom can
conclude that the spider crack in the glass door in this case was
the proximate cause of plaintiff’s injuries wthout the
assi stance of expert w tness testinony.

| V. Concl usion
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For the preceding reasons, defendant’s notion for summary

j udgnent i s deni ed.

It is so ordered.

Ronal d R Lagueux
United State District Judge
August , 2000
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